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ls Your Physicion Telemedicine Withoul o license?Procticin

Telemedicine raises novel legal ques-
tions, including a critical one: where does
the practice of telemedicine occur? The
answer remains the same as with tradi-
tional rnedical practice-the physical
location of the patient at the time of clin-
ical cirrc. Tlirrs, l Texzrs physician may see

rrrrtl l rcrrl prrticnfs in person in their Texas
t lirric or ol;fice, at a Texas hospital, or at
'l.i'x:rs strrgery center, all without issue.
I l,rwcvcr, telemedicine technology now
,rll,,lvs firr a new scenario-a physician
rrrrry, from time to time, clinically treat
rr p11ie111 who is at the time located out-
sirlc t1-re state of Texas. This raises a seri-
or-rs issue-might this physician be inad-
vcrtently practicing medicine in another
strrte without a license?

The Federation of State Meclical
Boards has clearly spoken on this

g
issue, stating that a "physician must be
licensed, or appropriately authorized by,
the medical board in the state where the
patient is located. The practice of medi-
cine occtirs where the patient is located
at the time the telemedicine technolo-
gies are used." This will likely surprise
physicians, who might not even think to
raise this issue. Many physicians might
also point to the fact that patients rou-
tinely make telephone calls or otherwise
communicate with physicians regard-
ing their care (by email, patient portal,
etc.) wher-r not physically present in a

physician's office. Responding to such
inquiries even when the patient is out
of the statc is rotrtirre. But the telemedi-
cine appointnrcnt itself is a clinical visit,
whicl'r is tlre kcy rlistirrction that causes
the cr',nccm.

Civen this, wl'rat cirn a physician do
t() prevent tl-re inatlvcrtent r-rnlicensed

practice of medicine in this situation/
Knowing the current telemedicine laws
in each state in which a patient rnight be
located is a good first step. Some websites
independently confirm the speci{ic tele-
medicine laws that currently are in effect.
See, for example wwwl-,akerlaw.com/us-
telehealth-1aw-rnirp/. After reviewing
applicable lui,vs, a physiciar-r mzry then
determine whether full rnedical licensure
in each relevlrrt state is pruderrt.

Also, various states may offer physi-
cians the ability to obtain specific autho-
rization that {alls short of ftrll medical
licensure. For example, tl-ie Texas Mctlical
Board (TMB) offers to physiciurs orrrsirle
of Texas the convenient solution o[ prry-

ing a fee to do "episodic cortstrltirtioris"
for patients located in Texas. Otl-rer stlrtr:s

may offer Texas physicians tl-iis typc of
limited license for patients in their states.
However, this approach may le:rcl to an
unwieldy patchwork of meclical licenses/
authorizations in other states-hilrclly ar-r

ideaI solution.
Perhaps a trrlore prilctic:rI solutir-l-r

involves obtaining Iicenses in rnr-rltiplcr
states throllgh tl-re Interstate Medical
License Compact (IMLC), which is a

unified process for physician licensing in
rnr-rltiple states. Texas joined the IMLC
in70ZZ and now a total of 37 states par-
ticipate. Eligible physicians need only
complete one application and receive
separate licenses from each state where
they intend to practice. But if a physician
has anything less than spotless licensing,
critrtinal,:urtl I)llA rcc,,r.ls:rrrtl is rtlso ttol
"511lricr I l() ilrv('stigrrli,,tr," llrt'y trlry ttot
1,, , llgrll'l'. hl,r.r.,r.t rr,rt ,rll ,,t,rtr r l,,rr
ll, rl ll. rr llrl l',,rrri rr. lrlr,

gested that the various state medical
boards should rethink medical licensing,
especially as it relates to telemedicine.
This opinion highlights two recently
{iled lawsuits claiming that varior-rs state
"medical boards' prohibitions on tele-
health consultations or follow-ups with
out-of-state licensed physicians violate
the U.S. Constitution." The legal theo-
ries in these lawsuits inch-rde arguments
rhat such prohihitions violare protecred
fi'ee speech (as they are "at their core,
conveyances of information") as i,vell as

guarantees to interst:1te commerce (as

they "erectfi protectionist measures and
irnped[e] rhe developrncrrl of a narional
rnarket for goods ancl services"). Id. See

ttlyt NlcDonald et al w. Sabutdo, Case 3:23-
cv-21044 (D.N,l. 2023) and McBride c).

Iluwl<nts, ()rsc 2:24-cv-01394 (E.D. Cal.
2024). This oPinion concludes "[i]nstead
of requiring cvcry ()ut-of-state physician
who communicntcs witlr in-state resi-
dents to require an in.statc license, medi-
cill boards shoLrld pursLre rcftrnns that
streamline access to care, [such irs allow-
irrgl all licensed physicians, regarclless of
rhcir l-rome state, to provide certain cat-
cgorics of tcleheirlth, such as follow-,-ip
c-.ijrte ()r spcc ilr Iizccl consultations."

Port:rbiIity i,f rrrctlicll licensure still has
a lor-ig way t() gt, rrn..l llic variclus practi-
cal solutions mentionctl rr[r,rvc rcnririn less

than ideal. However, thc fir:st stcp is nrising
awareness of this issue so that plrysicirrrrs
can properly license as necessary and avoirl
being accr-rsed of the unarrth<'rtizecl practice
,rf rrrt'tlicitrt', wlriclr lrrrs st'ri,rrs lcg;rl lrril
l,r',,1i'ssi,rllrl ( r)lrs('(lrrt'trt cs lirt l,,rllt tltr'
l,lrt,,l, l,lr,rtr,lllr, lt l,t,tr tlr i HN


